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Annotation. The article deals with the theory of state of emergency, developed by the modern Italian philosopher

Giorgio Agamben. The author pays special attention to the question of the state of emergency of the political or
constitutional and legal sphere and the issue of the connection of the state of emergency with civil war, insurrection
and resistance. Based on the analysis of the works of the philosopher, the conclusion is drawn that the practice of
introducing a state of emergency in modern states is increasingly based on the desire to abolish the legal order in
order to solve political problems. The need for systematic scientific study of the state of emergency and the
development of criteria determining when the introduction of a state of emergency is a justified, legitimate and
necessary measure is justified, and when this is only a political tool that allows, under the guise of democracy, to
introduce elements of totalitarian government.
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B coBpemMeHHOM myOIMYHOM IIpaBe JIO0 CHUX MOpP OTCYTCTBYET IIOJIHOLIEHHAsI TEOpus
YpEe3BBIYAHOTO TMOJOKEHUA. Mexay TeMm, 4pe3BblYaiiHOE IOJIOKEHHWE — OJHO W3 Hambojee
3HAYUMBIX SIBICHUI MyOIUYHOTO MpaBa J00ro COBPEMEHHOT0 rocyaapcTBa. HesaBucumo ot Toro,
Kakag (QopMa TmpaBIeHHS M KAKOW MOJUTHYECKUH peXUM  (IEMOKPATHUYECKHN  WIH
HEJEMOKpPAaTUYECKHI) YCTAaHOBJIEHbl B TOM HJIM HMHOM TOCYJapCTBE, BBEJCHHE YPE3BBIYANHOIO
MOJIOKEHUS — 3TO BCErja OrpaHMYeHHE KOHCTUTYIMOHHBIX TMpaB U CBOOOJ TpakIaH, KOTOpOe
00OCHOBBIBAETCSI B TEKCTaX 3aKOHOB TOCYJApCTB yTrPO30i KU3HU M 0€30MacHOCTH TpakIaH WU
yIpO30i KOHCTUTYLIMOHHOMY CTpOIO rocynapcrsa. Hanpumep, B @enepaibHOM KOHCTUTYLIMOHHOM

3akoHe Poccuiickoii ®eneparun «O 4Ype3BBIYAMHOM TMOJOKEHUW» YPE3BBIYAHHOE TOJIOKECHHUE



OTIpeNIeNIeTCs KaK 0COOBIN IPaBOBOW PEXHM, AOIMYCKAIONINI OrpaHUYCHHUS TIPaB U CBOOO IpaxiaH
[1]. McTopuun M3BECTHBI Cilydau 3J0YMOTPEOICHUS MPAaBOM BBEACHHUS UPE3BBIYANHOTO TOJIOKCHUS
B MOJIMTUYECKUX IIENIAX, O3 CyIIEeCTBOBAHUS PEallbHOM yrpo3bl KU3HU U 0€30MaCHOCTU TpaskaaH
WIK yIpo3bl KOHCTUTYLIMOHHOMY CTPOIO rocyjaapcTBa. Tak, HampuMmep, HaLMCTCKOE I'OCyAapCTBO
nmyTeM u3gaHus yka3za «O 3amuTe Hapoja U TOCyJapcTBay IMPUOCTAHOBWIIO JEHCTBUE CTaTel
Beitmapckoit KoHcTuTynm, Kacaromuxcs JUIHBIX ¢B000, Ha menbiX 12 et [2]. BeimeckasanHoe
MO3BOJIIET TOBOPUTH O HEOOXOAMMOCTH TIUIAHOMEPHOTO HAYYHOTO U3YYEHUS HWHCTUTYTa
YpEe3BbIUAHOTO TIOJIOXKEHHUS U pPa3paboTKe KPUTEPUEB, OIPEICNISIONINX, KOT/Ia BBEJCHHE
Ype3BBIYAITHOIO IMOJIOKEHHUS — 3TO 00OCHOBaHHasi, 3aKOHHAs U HeoOXoJumas Mepa, a KOorjaa 3To
JUIIb MOJUTUYECKUI MHCTPYMEHT, MO3BOJISIFOLIUM, MPUKPBIBAsCh MACKOM JE€MOKpPAaTHUH, BBOJIWUTH
3JIEMEHTHI TOTAJIUTAPHOTO YIpaBieHUs. B 3ToM oTHomeHUM mHTepeceH (pumocodckuii B3I Ha
pobJeMy Ype3BBIYAHOTO MOJIOKEHHSI, M3JIOKEHHBI B padoTaXx COBPEMEHHOTO HUTAIBSHCKOTO
¢unocopa — J[xopmra AramOena.

Hayunwsie wunTepecsr JIkopko AramOeHa, OKOHYHMBIIETO IOPUAMYECKUN (HaKyJIbTET
PumMckoro yHuBepcuTeTa, HaXOAsTCd Ha CTbike ¢unocopuu U ropucnpyneHiuuu. OgHOU u3
KIIIOYEBBIX MpoOJeM ero paboT sBiseTcs NpodiemMa dYpe3BbIYAHHOrO MOJOXKeHUs.  AramOeH
CUMTAET, YTO UMEHHO YPE3BHIYAfHOE MOJIOKEHNE KaK (PyHAaMEHTaIbHAas TOJIUTHYECKas CTPYKTypa
B Hale Bpems Bce 0ofiblie ¥ OoJblile BHIXOAMT Ha MEPBBIM MJIAaH U CTPEMUTCS K TOMY, YTOOBI, B
KOHEYHOM cuere, cTaTh npaBuioM. [Ipu stoM ¢unocod mox ype3BblUAWHBIM MOJIOKEHUEM
MMOHMMAET BpEMEHHOE MPeKpalleHue IeHCTBUS MPaBoBON cucTeMbl. Punocod mogHUMaeT BOMPOC O
MPUHAAIICKHOCTU MPOOJIEMBI YPE3BBIYAWHOTO TOJI0KEHUS MOJUTUYECKONW MM KOHCTUTYLHMOHHO -
npaBoBoli cdepe. Ilo ero MHeHHI0, TpobIEMa Ype3BBIYAIHOIO MOJIOKEHUSI HAXOAUTCS Ha TPaHULIE
IOpUANYECKOr0 U mojuTuueckoro. HccnemoBanust Quiiocoda HampaBisilOTCS Ha — aHAIU3
CHEUTPAIbHON TMOJIOCBI» MEXAy MyONUYHBIM TPABOM M MOJIUTHYECKUM (PAKTOM, MEXITY
IOpUANYECKUM TOpsiAKoM © ku3HBIO [5]. IlpencraBnsercs, 4To mpobiema 4Ype3BBIYAIHOTO
MOJIOKEHUS JEHCTBUTEIBLHO HAXOJUTCS HAa TPaHUIIE IMOJUTUKA U IpaBa: PELIEHUE O BBEIACHUU
Ype3BhIYAITHOIO TIOJIOKEHUS HMMEET MpaBoOBYIO (opMy, B TO Ke BpeMs, HeNb3s MCKII0YaTh
MOJIMTHYECKYIO0 COCTAaBISIONIYI0O YPE3BBIYAMHOIO TMOJIOKEHUS, 3aKIIOYAIOIIYyIOCS B HEPEIKOM
OCHOBAHMHU PELICHUS O BBEJCHUH UPE3BBIYAMHOTO MOJIOKEHUS Ha monuTHyeckoM (akre. B Bumy
BBIIIECKA3aHHOTO, MpoOJieMa Ype3BbIUAHHOTO IOJIOKEHHUS — KOMIUIEKCHAsl, €€ pacCMOTpEHHE
JOJIKHO TIPOUCXOAUTD B IOPUINUECKON U MOTUTUYECKOI cpepax 0AHOBPEMEHHO.

Jlxxopmxo AramMOeH Takke YTBEp)KIaeT, YTO YPE3BbIYAHOE IMOJ0KEHHE TECHO CBSI3aHO C
IPAXKJAHCKOW BOWHOW, BOCCTAHMEM U COIPOTHUBIICHHEM. lIpuMepoM y3akOHEHUS I'pakIaHCKOU
BOIMHBI BBEJCHUEM UYPE3BbIUAMHOTO IMOJIOKEHUS SIBISIETCS YK€ YIOMSHYTOE paHee M3JaHUE yKasa

«O 3amure HapoJa U rocyAapcTBa» B HAIIMCTCKOM rocyaapctse. Kpome Toro, B kauecTse mpumepa



BBEJICHUSI YPE3BBIYAITHOIO MOJIOKEHUS B TOJMTUYECKUX LENsAX AramMOeH Ha3blBa€T MPUHSITHE
Cenatom CIHA 26.10.2001 roma «IlarpuoTnueckoro axkta». OTOT HOKYMEHT IO3BOJISET
FE€HEPAIIBHOMY MPOKYpPOpPY «3aKIIOUWTh B TIOPbMY» HWHOCTPAHIA, KOTOPOrO IOJO03PEBAIOT B
NESTENIbHOCTH, YTPOKAIOIIEH HaIlMOHAThHOU «HanuoHanbHOH Oe3omacHocTn CIIHA», cmycrs
HEJEN0 3TOT HMHOCTpaHEll JOJKEeH Obll ObITh JMO0 BbIC/IAH, JMO0 OOBMHEH B HapylIEHUU
MMMHTPAIMOHHOTO 3aKOHOJATENbCTBA JIMOO B Jr000M napyrom mpectymienun [3]. HoBuzna
«TmpuKasza» npesuaeHrta byia, mo MHeHuio ¢uiocoda, 3aKI0YaeTCa B TOM, YTO OH PaJAMKAIbHBIM
o0pa3oM ympa3IHsSeT BCSIKUNA MPaBOBOM CTaTyC WHAMBHIYyYMa, SIBISISI, TaKUM OOpa3oM, MHUPY
CymiecTBO O€3pIMSHHOE M HE KIacCHpHUIUpyeMoe ¢ IOPHIMYECKON TOYKH 3peHus. Eme omHum
MIPUMEPOM MPSIMOTO MOJIUTUUYECKOTO CMBICTIA YPE3BbIUAHOTO MOJIOKEHUS, TI0 MHEHHIO (Quiiocoda,
SBJIAETCS BOCHHBIN yKa3, BeIylIeHHOM npe3uaeHToM CIIA 13.11.2001 r. Otum yka3zom npe3ueHT
CaHKIIMOHUPOBAJ «3aJiepKaHUE Ha HEOIPEACIICHHBIA CPOK», a TaKXKE MPOILECChl B «BOEHHBIX
KOMUCCHUSIX» HaJl TpaXkIaHaMM JApPYTUX CTpaH, I[OJ03PEBaEMbIMM B IPUYACTHOCTH K
TEPPOPUCTHUIECKOM AesaTeNbHOCTH [4]. AramOeH cunTaer, 4To 3aXBayeHHbIC B A(raHucraHe B TUICH
TanuObl B PEATbHOCTH (10 aMEPUKAHCKUM 3aKOHaM) SIBJSIOTCS OOBEKTOM YHCTOTO IMPOSIBICHUS
BJIACTH (HE MMEIOT CTaTyca BOEHHOIUIEHHOIO coriacHO JKeHeBCKON KOHBEHLIMH, HE CUHUTAIOTCS
O0OBHMHSAEMBIM 110 aMEPUKAHCKUM 3aKOHAaM, a CYUTAIOTCS IPOCTO 3aAepKaHHBIMUY ). OHU 3aepKaHbl
Ha HEOMNpEAeNICHHBIH CPOK HE TOJHKO BO BPEMEHHOM, HO M B CYIIHOCTHOM CMBbICJIE, Oyaydu
IIOJIHOCTBIO BBIBEJICHHBIMUA M3 MOJ JEWCTBHS 3aKOHA W IPABOBOIO KOHTPOJIA. DTy CHTYalLUIO
AramOeH CpaBHUBAeT C IOPUIWYECKUM IOJIO)KEHHEM €BpPEEB B HAILMCTCKUX JIarepsx, KOTOpbIE
BMECTE€ C TIPaXJAHCTBOM TEPsUIM U BCSKYIO IPABOBYIO HIAEHTHUYHOCTb, KPOME HJIECHTHUYHOCTH
eBpeiickoi. Takum oOpa3zoMm, ¢umocod gemaer BBHIBOJ, UYTO YPE3BBIUYAMHOE IMIOJOKEHHUE B
COBPEMEHHOM MHpE MPEBPALIACTCS U3 BPEMEHHOM M MCKIHOYUTEIBHOW MEphI B YIPABICHUYECKYIO
TEXHOJIOTHIO, KOTOpas yrpoXaeT paJuKaibHO MpeoOpa3oBaTh — M (PAKTUUYECKH YK€ OIIyTHMO
peodpa3oBao — CTPYKTYPHl M CMBICT PAa3IHYHBIX TPAAWIIMOHHBIX KOHCTUTYIHOHHBIX (HopM.
AraMOeH cuuTaer, YTO TMEpBBIE AKCHEPUMEHTHI IO IMOATOHKE MEXaHM3MOB M (YHKIMOHAIBHBIX
JUCIIO3UTHBOB YPE3BBIYAHHOTO TMOJIOKEHUS KAK YMPABICHYECKOW MapagurMbl MPOBOJMIIUCH B
nepuof [lepBoif MUPOBOIT BOWHBI: UMEHHO B TO BpEeMsi BO MHOTHX M3 BOIOIOUINX TOCYJApPCTB OBLIO
OOBSIBICHO OCA/THOE TIOJIOKEHUE WIIN MOSBUIIMCH 3aKOHBI 00 a0COIOTHBIX MoTHOMOouusiX. dunocod
JIeJIaeT BBIBOJ O TOM, YTO COBPEMEHHAs MPAKTUKA HMCIIOJIb30BaHMS YPE3BBIYAMHOIO IMOJIOXKEHUS B
MOJINTUYECKHUX LEJSIX TO3BOJIIET TOBOPUTH O CONMMKEHUH IEMOKPATUH U abCONI0TH3MA.
[IpencraBnsieTcs, uto B BbIBoAax ¢uiocoda o COMMKEHUH JEMOKpAaTUU U abCOTIOTHU3MA
IIyTEM YacTOro IPUMEHEHUS B COBPEMEHHBIX TOCYAApCTBaX YIPaBJIEHUYECKON TEXHOJIOTUU
BBEJICHUSI YPE3BBIUAHHOIO IOJIOKEHUSI €CTh J0JI1 MCTHUHBI. BOJIbIIOE KOJMYECTBO COBPEMEHHBIX

rocyapcTB (B TOM 4YHCJE U AEMOKPAaTHYECKHX), 00OCHOBBIBAsI MPHUOCTAHOBICEHUE U OrpaHUYCHUE



MpaB ¥ CBOOOJ TpaxkAaH 3aIIUTON KOHCTHUTYIIMOHHOTO CTPOS, HA CaMOM JIeJie, MPECIenyIOT 1eJb
pelieHrus COOCTBEHHBIX BHYTPH- M BHEUIHENOJIMTUYECKUX 3anad. [Ipexne Bcero, 3To, KOHEUHO,
CTpaHbl C BBICOKOH JOJIeH MONMTUYECKOTO BIUSHUS HA MEXIyHApOJHON apeHe, Tlie MPUHSATHE
penieHnii 00 OrpaHUYCHUH KOHCTUTYIIMOHHBIX MPaB M CBOOOJ TpaKIaH OOYCIIOBJICHO KEJIaHHEM
COXpPaHUTh  BHYTPUIIOJUTHYECKYIO  YCTOWYMBOCTH B  LENSAX  pEHICHUS  TI100albHBIX
BHELTHETNOJUTHYECKUX 3a7au.

Takum oOpa3om, ucxoas u3 aHanuza padbot Jxopmxo AramOeHa, MOXKHO clenaTh BBIBOJ,
YTO MPAKTUKA BBEJICHUS YPE3BBIYAITHOTO TMOJOKEHHS B COBPEMEHHBIX T'OCYJAapCTBAaX BCE dallle
OCHOBBIBAETCS] HA CTPEMJICHUU HUBEJIMPOBATH MPABOBOM MOPSIIOK B LEJIAX PEHICHUS MOJIUTHUYECKUX
3anad. [Ipu 3TOM KpuTepUsAMHU, COMMYTCTBYIOIIUMHU BBEICHUIO MOA0OHON, aHTHIEMOKPATHYECKOM 1O
CBOCH CyTH, YNpaBICHUYECKON NPAKTHKH, CTAHOBATCS: YIIEMJICHHE TpaB Tpak[aH, HapyIlleHHE

HepapXUH HOPMATUBHBIX aKTOB U YIIPa3JIHEHHUE Pa3INYUs MEXKIY BETBSIMHU BIIACTH.
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