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AHHOTAIHUSA

B nanHOi1 cTathe ObUTa paccMOTpeHa MpobieMa MOHUMAHHS CYITHOCTH OpraHa IopuamdecKkoro jiuma. Llensro
PpaboThI SBJISJIOCH BBIABICHUE IPABOBBIX ACIEKTOB OPraHOB IOPHIUYECKOrO JIMIA KaK OCHOBAHHE BO3HHMKHOBEHHS €ro
craryca u mojdHOMOouuil. OOBEKTOM WCCIICJOBAHUS CIY)KWIM PA3MYHbIC M3MCHEHHsS OTHOCHTEIBHO OpraHa
opuandeckoro nuia. Ocodoe BHUMaHUE YICISIOCh PA3IHYHBIM TEOPUSAM U IMOAXO0JaM, B KOTOPBIX PacCMaTpUBACTCS
BOIIPOC 00 OMpECIICHUU MMOHSTUS OpraHa IOPHINIECKOro Jinia. Kpome Toro, paccMOTPEHBI TOYKU 3PSHUS MTPABOBEIOB
OTHOCHTEIIFHO BOSHHKHOBEHUS ITOTHOMOYHH € TMHOTHYHOTO UCTIOTHUTENFHOTO opraHa. [locTaBieHHbIE IP0oOIeMbI OBLTH
MIPOAHATU3UPOBAHEI HA OCHOBE FOPUAMYECKOHN MPAKTHKH, C UCTIONF30BaHUEM PA3TMIHBIX METOJIOB, a TAK)KE OITUPAasCh Ha
Pe3yIBTaTHI KPYTIIOTO CTOJIA, Pa3TMYHbIe MHEHHS M TOUKHU 3peHus. bplI caenan cnexyromuii BEIBOI. B HacTosmee BpeMs
I'paxmanckmii komexc Poccuiickort ®exepannu, ompenenss NPU3HAKH, KOHCTPYKIMIO, IIPaBOCHOCOOHOCTH U
JICECIIOCOOHOCTh FOPHINYECKOr0 JIKI[A, OMUPAETCS Ha OMBIT MEXKAYHAPOTHOTO U POCCHUHCKOTO 3aKOHOATEIhCTBA.
Pa3H000pa3HbIe TEOPHH IOPUIUIESCKOTO JIUI[A HE TOJIBKO CBUICTEIBCTBYIOT O CIIOKHOCTH JTaHHOTO IIPABOBOTO SBJICHUS,
HO Y aHaJIM3UPYIOT CaM MHCTUTYT HOPUIUYECKOro Jimua. B pesynbrare uccienoBaHUsl aBTOp MPUILIA K BBIBOIY, YTO
I'paxxpanckuii konexke Poccuiickort ®denepalyu B €ro NociaeAHENd pellakuy ONpeAesisieT OpraHbl IPUIUIYECKOro LA
Kak €ro npeicTaBUTeNeH

B cratem ucmonb30BaHbl Takue OOIIEHAYYHBIE METONBI, KaK WHIYKIHA, JEIXYKIHs, CHHTE3, aHaIH3 U METOJ

KIaccu(hUKaIum.
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Annotation

This work deals with the problem of understanding the essence of the legal entity body. The purpose of the
work is to identify the legal aspects of the bodies of a legal entity as the basis for the emergence of its status and
powers. The object of the study is various changes concerning the body of the legal entity. The special attention is paid
to different theories and approaches where the question of the body of the legal entity definition is considered. Besides,
this work examines various jurists’ points of view concerning the existence of full powers of the individual executive
body. The stated problems have been analyzed on the basis of legal practice, on some methods and as well as relying on
the results of the “round table”, various opinions and the points of view. The following conclusion was made. Currently,
The Civil code of the Russian Federation based on the experience of international and Russian legislation. Various
theories of a legal entity not only indicate the complexity of this legal phenomenon, but also analyze the institution of a
legal entity. The Civil code of the Russian Federation in its latest edition defines the bodies of a legal entity as its

representatives.



The article uses such General scientific methods as induction, deduction, synthesis, analysis and classification

method.
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[IpaButensctBOo Poccuiickori @Penepauuy NPEeANIPUHUMAET MEPBL Ul AKTUBU3ALUU
NpEeANPUHUMATENIBCKON NESITEIbHOCTH, KOTOpas pacCMaTpPUBAETCS KaK OCHOBAa 3KOHOMHMUYECKOTO
pa3BuTusl cTpanbl. MHOrooOpasue GopM IOPHUAMYECKOTO JIMIA TO3BOJISET BHIOPATh ONTUMAIIBHYIO
dbopMy npeAnpuHUMATENbCKON aKTUBHOCTU. D((PEKTHUBHOE pa3BUTHE MPEANPHUSTHE CBSI3aHO HE
TOJIBKO C IPABOBBIMH aCIIEKTaMU €T0 JIEATEIIbHOCTH, HO C OpraHu3anueil ynpasieHus. CoBpeMeHHOE
3aKOHOAATENBCTBO YIEIsIET 0co000€ BHUMAHHE CTATyCy M (DYHKIUAM IOPHIWYECKOTO nuia. B
MOATBEPIKICHUE TOMY OBUIM PacCMOTPEHBI CIIOPHI B MCTOPUH OTEYECTBEHHON M COBPEMEHHOMU
LUMBUJIMCTUKH 00 OMpeie]IeHH OpTraHa IopUINYeCcKoro JIMIa, €ro poju B opranuzanuu 3GQpexTuBHOM
JEATEIbHOCTH W OTBETCTBEHHOCTH IOPUJIMYECKOro JHla. Pe3ynbTaroM 3THX CIOPOB CTallo
MOSIBJICHHE PA3HOOOPA3HBIX TEOPUH IOPUINYECKOTO JIUIIA U OPTAHOB €T0 YIPABJICHHSI, IPU3HABAEMBIX
B KadecTBe CcyObekTa mpaBa. TakuM 00pa3oM, B MOBCEIHEBHON >KM3HU MOXKHO CTOJIKHYTHCS C
pPa3IMYHBIMM BUJAAMH OpraHa OPHUIMYECKOro JUIa, U HE3HAHHE HUX OCOOEHHOCTEW OCIIOKHSET
B3aUMO/ICHCTBHE.

[TponomxaroTcsi criopbl 00 HCTOYHUKAX TMPaBa, PETIAMEHTHPYIOIIUX JAeSITEILHOCTh OPTaHOB
IOpUANYEcKOro Jmra. Pacmmpenune ¢GopM  MEXKIYHApOJHOTO COTPYIHHUYESCTBA BBIHYXIACT
POCCHUICKOIO 3aKOHOAATENsl NMPUBOJUTH 3aKOHOJATEIBCTBO B COOTBETCTBHUE C MEKIyHAPOIHBIMHU
HopMmamu. Hanpumep, HaunHas ¢ BHeceHus nonpaBok B ['paxnanckuii konekc PO or 05.05.2014 u
1o nerictByromen HeiHe penakiuu ot 01.09.2018[1].

Bce ynomsiHyThIe acriekThl 00€CTIeUnBAIOT aKTyaIbHOCTh MPOOJIEMBI B ONIPEICIICHUH CTaTyca
OopraHa IOpUIUYECKOTO JIMIA U €Tr0 MOJTHOMOYHUH.

Paccmotpenue Bompoca, MOCBSILIEHHOTO CTaTyCy OpPraHOB HOPUAMYECKOrO JIMLA KakK €ro
MpPE/ICTAaBUTENICH, HEBO3MOXKHO 0O€3 aHanu3a TOHSATHS «IOPUIUYECKOE JIMIO» U €r0 MPU3HAKOB.
MMeHHO MO3TOMY Ha TIEpBOM JTalle aHaiu3a OBUIO BCECTOPOHHE PACCMOTPEHO ONpeAeiCHHE
CIOPUAMYECKOE JUI0», 4YTO B CBOK OYEpelb MOAPA3yMEBAET OPraHU3aLUI0 CO31aBAEMYIO,

(YHKIMOHHMPYIOLIYIO U IMPEKPaIaIoILy 0 1eATeIbHOCTh B YCTAHOBIEHHOM 3aKOHOM mopsiike|[1].



Ha 6osee 3¢ (eKTUBHOE NCTIOIB30BAHNE UMYIIIECTBA M OTPAaHMYEHHIE PUCKA OTBETCTBEHHOCTH
10 J0JIraM IOPUINYECKOrO JIULA, YTO IPOSABIISAETCS B MTOJIOKEHUH, COINIACHO KOTOPOMY YUYPEINUTENH
HECYT pUCK YOBITKOB B IIpeJieNax BKJIaja, KpOMe ClIy4yaeB, IPeyCMOTPEHHBIX 3aKOHOM[1].

Omnpenenenue craryca opraHa IOpHIMYECKOTO JIUIAa HE MPEACTaBIsETCS BO3MOXHBIM 0€3
IIOHUMAaHHUs CYITHOCTH IOPHUINYECKOIO JTULA.

B Hacrosmee Bpems cymiecTByeT psii (pyHIAMEHTAIbHBIX TEOPHM IOPUINYECKOro JIMILA,
NPE/UIOKEHHBIX KakK 3apyOeXKHbIMM aBTOpaMH, TaK M COBETCKUMH IMBHJIMCTaMU. BHumanue
COBETCKUX LUBWJIMCTOB OBUIO OOpAIICHO K M3YUYCHHIO IOPUINYECKON JTUYHOCTU TOCYAapCTBEHHBIX
MPEANpPUATHH, CIETaHHbIE BBIBOABI HMMEIOT BaXKHOE 3HAUYEHHWE U JJIS TOHUMAaHHUS CYIIHOCTH
IOPUANYECKOTO JIMLA.

KntoueBoil mpobnemoii sBisieTcs MOJTydeHHE OTBETa Ha BOIPOC: KTO WIIM YTO SIBISETCS
cyOCTpaToM IOPUAMYECKOTO JINIIA, T.€. HOCUTEJIEM CBOWCTB FOPUINIECKON TUIHOCTH. B 3aBrcHMOCTH
OT OTBETAa Ha IIOCTABJICHHBIN BOIIPOC, TEOPUU FOPHUIAYECKOIO JIMIA MOKHO IOJAPA3IAECIUTh Ha JIBE
IpymnIbl — QyHKIUOHAIBHbBIE TEOPUH U PEATUCTHUECKUE.

K ¢yHKUIMOHATBHBIM TEOPUSM OTHOCSTCS CIEAYIOUIME: «Teopust (PUKUMU» U Teopus
«TEepPCOHU(PUIMPOBAHHON IIENTH», KOTOPbIE OTPUIAIOT HAJIMYUE pEAbHBIX CYOBEKTOB B POJHU
FOPUINYECKOTO JIUIIA.

K peanncTuyeckuM OTHOCATCA «OpPraHMYECKas TEOpHUSA», «TEOPUS HMHTEpECa», «TEOpHUs
KOJIJIEKTUBA», «TEOPHUsSl TOCYJapCTBa» U «Teopusi IupekTopan[7, c.281], KoTopble NpU3HAIOT
PearbHOCTh CYIIECTBOBAHUS IOPUAMYECKUX JIUL KaK AEHCTBUTEIbHBIX 00pa30BaHUl.

B Hacrosiiee BpeMsi, Ha B3IJIAJ aBTOPA, aKTYAJIbHOM SIBISIETCS UMEHHO «T€OpHUs (UK,
MpHU3HAIOMAsT IOPUIMYECKOE JIMIO B  KadecTBE HMCKYCCTBEHHO CO3/IaHHOTO  CyOBEKTa,
CYLIECTBYIOILErO B BOOOpaKEHUH JItOIeH, Oyyun (PUKTUBHBIM, HE CYIECTBYIOIIMM B PEalbHOCTH,
JIULIOM.

Crnenyer Takke OTMETHUTh, UYTO CYIIECTBOBAHHE MHOXECTBA PAa3HOOOPA3HBIX TEOPHii
OpPUINYECKOTO JIMI[A CBUACTEIBCTBYET O CIOKHOCTH JAHHOTO IPAaBOBOro siBiIeHMs. PasBurne
HAYYHBIX B3IVISII0B OTPAXKaeT HBOJIIOLIMIO HHCTUTYTA IOPUANYECKOTO JIMLA.

HenocpencrBeHHo, CTOUT HEepedTH K PacCMOTPEHHUIO MPOOJeMBbl ONpeNeNeHusl MOHATHUS
opraHa IpPUAMYECKOro JIMLA U €r0 IIOJTHOMOYUN. B 1efCTBYOIEM IPak JaHCKOM 3aKOHOAATEIILCTBO
P® orcyrcTByeT ompezeneHue opraHa ropuauueckoro yuna. OgHako B HAy4YHOW JMTeparype
IIPEIIOKEHO HECKOJIBKO ONPEAEIICHUI OpraHa FOpuIU4eCKOro JIMna. PaccMoTpum caMble OCHOBHBIE.

l. «OpraH pUANYECKOTO JIMLA - COBOKYIHOCTb JHILL (pu3ndeckux[4,c.127]».
2. «Oprasbsl IOpUAMYECKOTO JIMLA - 3TO IPETyCMOTPEHHBIE 3aKOHOM, YCTaBOM WM

M0JIO)KEHHUEM KHUBBIE JIFOM, KOTOPBIE BEIPa0AThIBAIOT U OCYLIECTBIISAIOT €ro Bomo[3, ¢.201]».



3. «OpraH PUIAYECKOTO JIUIIA - 3TO JUIO (TpakIaHUHA) WK TPYIINA JIUII, 00pa3yroIine
1 (WIH) U3BSBJISAIONINE €r0 BOJIIO B 1IEJIOM WJIM B ONIPEACIICHHOM YaCTHOM HampaBiieHuu([ 8, c.91]».

4. «Opras 0pUINYECKOTO JIUIA - CPEJICTBO, C TIOMOIIBIO KOTOPOTO IOPUINIECKOE JIUIIO
npuobpeTaeT npapa v NPUHUMAET Ha ceds rpakaaHckue obs3anHocTu(S, c.121]».

Tem camblM, aHamU3 CYyIIECTBYIOUIMX IMOHSITHM OpraHa HOPHIWYECKOro JMIA IO3BOJSET
0003HAYUTH J1BA MPSIMO MPOTHUBOIOIOKHBIX MOAX0/A:

e OpraH I0pUANYECKOT0 JIULA — 3TO HEOTheMJIeMasl YaCTh IOPUIUYECKOTO JIUIIA;
e Oprat I0pUAMYECKOT0 JIULA — 3TO OCOOBIN MPEICTaBUTEINb IOPUANUECKOTO JINLA.

CnenyeT OTMETUTD, YTO I OTEUECTBEHHOI'O MPAaBONOPSAJKA TPAAULIMOHHOW ObLI MEpBBIN
MOJX0/1, OAHAKO cuTyarus u3menwiach eme 01.09.2014, T.e. mocse BCTYIJICHUS B CUITy U3MEHEHU,
BHeceHHBIX B Mae 2014 r. B rnaBy 4 I'paxxnanckoro kogekca P®. 3akononarens PO npusHan opransl
IOPUIMYECKOTO JIUIAa €ro MPEeACTABUTENSIMHU, JOBEIS 10 JIOTHUYECKOro KOHIIA TEOPHIO (PUKIMH,
paccMOTpeHHYI0 aBTOpoM panee. CiemyeT oTMeTuthb, uTo 29 wmroHs 2015 roma ObUIO BHECEHO
YTOYHEHHE, KOTOPOE OTPAXKEHO U B HbIHE ACUCTBYIONIECH pepakiuu, B ctathio 53 n. 1 'K PO [2,
c.2304] o ToM, YTO TMOPSAIOK HECEHHUS OOsI3aHHOCTEW OpraHaM IOPUIUYECKOrO JHUIa yKa3aH B
COOTBETCTBYIOILIEM 3aKOHE, UHBIM aKTOM WUJIM YUPEIUTEIbHBIM JOKYMEHTOM.

ABTOpPOM YKa3bIBaJIOCh COMHEHHE OTHOCUTEIBHO BO3MOKHOCTU MPU3HAHUS TaKMX OPraHOB
IOpUAMYECKOTO JIMI[a, Kak COBET JAUPEKTOpOB, o0miee coOpaHue Y4YyacTHUKOB B KauecTBe
MpeICTaBUTENe OpraHu3aluu, T.K. OHHU, Kak TMpaBWIO, HE COBEPIIAIOT CHIEIKH OT HMEHHU
IOPUJIMYECKOTO JIMIIA, & MPUHUMAIOT PEIIeHUs, KOTOpble, B cooTBeTCTBUU cO cT. 8 'K Poccuiickoit
®denepannn, HE SIBISIOTCA CIEIIKAMU.

Crateas 182 T'K P® 3akpermsier 4YeTblpe OCHOBAaHUA BO3HUKHOBEHHUSI IOJTHOMOYMI
MPEICTABUTENSI: 1O JOBEPEHHOCTH, B CHIy 3aKOHa, B CHUJIy OOCTAaHOBKHM, MO akKTy OpraHa
roCyJJapCTBEHHOM BJIACTH WJIK OpraHa MECTHOTO caMoympaBiieHusi[1].

Cy1iecTByIOT pa3iu4Hble TOYKU 3PEHHUS OTHOCUTEIIbHO OCHOBAaHMHM BO3HUKHOBEHUS
MOJIHOMOYUI €TMHOIMYHOTO UCTIOTHUTENLHOTO OpraHa I0pUINYeCcKOro Juma.

Nmeetcs Touka 3penus, BrickazanHas O.P. 3aiilieBbiM, COTIIaCHO KOTOPO U3 BCEX OCHOBAHUM
BO3HUKHOBEHHUS TIOJIHOMOYMU TpeNCTaBUTENs, yka3aHHbIX B crtatbe 182 'K P®, naubonee
MOAXOJSALUIMM OCHOBAHMEM BO3HUKHOBEHHUS IIOJIHOMOYMN OpraHa HOpHUIMYECKOro JIMIA, Kak
€IMHOJIMYHOT0 UCTIOJTHUTENLHOTO OpraHa, TaK U HaOJII01aTeIbHOTO COBETA, SIBJISETCS JJOBEPEHHOCTb.

JI.B. HoBak ananu3upysi maparpad 26 ['epMaHCKOTO Tpa’kJaHCKOTO YJIOKEHHUS, a TaKxke
cratbto 182 I'K P® npuxoauT K BBIBOLY, 4YTO €IUHOJIMYHOTO HCIIOJHUTEIBHOIO OpraHa
IOPUAMYECKOTO JIMLA CJIEAYEeT OTHECTH K 3aKOHHOMY IPEICTaBUTEINIO; IMOJHOMOYHUS HamlpsSMYIO

BBITEKAIOT U3 3aKOHA U ycTaBa. [9]



P. Peukun CACIall BBIBOA, YTO IMOJTHOMOYHA CAWMHOJINYHOI'O HCIIOJIHUTCIIBHOTO OpraHa
FOPUIMYECKOTO JIUIA KaK TPEICTABUTENS SBCTBYIOT U3 OOCTAaHOBKH. [6]

Takum  o0Opa3oM, BBINICU3NIIOKEHHBIE TOYKM 3pPEHHS  OTHOCHTEIBHO  OCHOBAaHUU
BO3HHUKHOBEHUS ITOJTHOMOYUN CAUHOJJIMYHOI'0 UCIIOJIHUTCIIBHOI'O OpraHa, MO3BOJIAIOT BBIACIUTL TPHU

OCHOBAHHUS BOSHUKHOBEHMS TAKUX ITOJTHOMOYHH:

1. JloBEpEHHOCTH;
2. 3aKoH;
3. OO0cTaHOBKA.

ABTOp CUMTAET, YTO MPEACTABUTEIBCTBO IOPUIAYECKOTO JIUIA CO CTOPOHBI €AUHOIUYHOTO
WCIIOJIHUTEJIBHOTO OpraHa 0JIM3KO0 K JOOPOBOJILHOMY MPEJICTABUTENILCTBY 110 JOBEPEHHOCTH, HO €CTh
Y OTJIMYUS, TO3BOJISIFOIINE CAETATh BBIBOI, YTO 3TO MPEACTABUTEIHCTBO TOOPOBOIBLHOE, TAK KaK €CTh
YacTHasE BOJIS, MOPOXKIAIONIAs MOJTHOMOYHS, HE 3aKOHHOE, OJHAKO MPEACTABUTEILCTBO 0COOOTO
BHJA.

Crout Takke OTMETUTh, YTO B IOPUAMYECKUX JIHMIAX MOXKET ObITh 00pa30BaHO HECKOJBKO
€AMHONMYHBIX HCIIONHUTEIbHBIX oOpraHoB ¢ ykazanuem B EI'PIOJI cmocoba pacmpeneneHus
nosiHomMouuil nupekTopos, ogHako EI'PYOJI He no3BossieT 310 cnenars.

Ecnmu paccmarpuBaTh CpPOKHM TOJHOMOYMH €IMHOJWYHOIO HCHOJHHUTEIBHOTO OpraHa
IOPUANYECKOTO JIMIAa, TO MOXKHO CJIeJIaTh BBIBOJ, YTO B yCTaBE MyOJIMYHBIX aKIIMOHEPHBIX 0OILECTB
OyzeT 1enecoodpa3Hee yKa3blBaTh CPOK MOJTHOMOYHI PYKOBOJIUTENS OpraHu3anuu [26].

Wrak, Ha OCHOBaHUY MPOBEAECHHOr0 NCCIIEA0OBAHMS aBTOP CAENal BbIBO. B HacTosee Bpems
I'paxxnanckuit  xomekc Poccuiickoit  denepauuu, omnpenensss NOpU3HAKKA, KOHCTPYKIIUIO,
MIPABOCIIOCOOHOCTh U JIEECTIOCOOHOCTh FOPHINICCKOTO JIUI[A, ONUPACTCS HA OMBIT MEXTyHAPOIHOTO
U POCCHUHMCKOrO 3aKOHOJATeNlbcTBAa. Pa3HOOOpazHble TEOPUH IOPUAMYECKOrO JUIAa HE TOJIbKO
CBUJIETEIBCTBYIOT O CIOXHOCTH JAHHOTO MPABOBOTO SIBICHUS, HO U aHAIM3UPYIOT CaM HUHCTUTYT
IOpUINYECKOro JMLa. B pesynpraTe MccileoBaHUs aBTOp MPHUILIA K BBIBOLY, 4TO I'paskaaHckuil
konekc Poccuiickont denepanyu B €ro MoCiAEAHEN PENAKIUHN OMPEACISIET OPraHbl IOPUIHYECKOTO
JUIA KaK €ro MpeICTaBUTENIEd, OCHOBY €ro JIEATEIbHOCTH U OTBETCTBEHHOCTH B COOTBETCTBHUE C
«reopuer uxmumy. Onupasch HAa pa3TUYHbIE TOYKHA 3pPEHUS COBPEMEHHBIX IPaBOBEIOB,
I'paxxnanckuit kogexc Poccuiickoit denepanuu 3akperuisieT «paBHONPABUE» MEKIY €IUHOJIMYHBIM
Y KOJIJICTHATTHLHBIM OPTaHAMU IOPUIHYECKOTO JIUTA, ToKa3biBas 3QPEKTUBHOCTD UX ACSATEILHOCTH. B
I'K P® aBTop Hamnuia mnoaTBEpKACHUE CBOEH MO3UILIMH O TOM, YTO TAKKE OPTaHbl FOPUIAYECKOTO JIUIIA,
KaK COBET TUPEKTOPOB, 00I1Iee COOpaHHNe YYACTHUKOB HE SIBISIOTCS MIPEICTABUTEISIMA OPTaHU3AI[HH.
CuuTaro, 4TO TpU OPTaHU3AIMH IOPUIUYECKOTO JUIA 11eJIecO00pa3HO HE TONBKO yKa3hIBATh CPOKHU
MOJTHOMOYHH, HO W YeTKO (UKCHUPOBATh WX TMpaBa M OOSI3aHHOCTH ISl TPEAOTBPAIICHUS

BO3HHUKHOBCHUSA CIIOPOB. KpOMe TOro, CJICAYCT OTMETUTD, YTO IIpaBUJIbHAA HHTCPIIPETAI WA ITIOHATHA



«Oprad IOPUIAYECKOTO JIMIA» TMO3BOJSET HE TOJBKO MOHUMATH €ro CYIIHOCTh M 3HAYCHHUE, HO H
3¢ dexTBHO (YHKIMOHUPOBATHh MPEANPUSATHIO HAa PBIHKE, 3allUIIaTh U OXPaHATh IpaBa €ro

YYaCTHHUKOB U yupeauTeneil.
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